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INDICTMENT (Filed Mey 14, 1974) 

jr.-fiTED STATES DISTRICT COURT 
EASTERN DISTRICT OF HEW YORK 


UNITED STATES OF AMERICA 
-against- 

MIC'KOEL ZIL3ERBE1 3, 

Defendant. 


INDICTMENT 


cr. !:c.n^c,iwjZ)S 
(T. i|» u.i«c•, 
and §1342) 


r\ * “I. 


THE GRAND JURY CHARGES: 

COUNTS ONE - THIRTEEN 

1, On or about and between the 1st day of April 1971 
and the 1st day of December 1972, as hereinafter set forth, within 
the Eastern District of New York, the defendant MICHOEL Z1LEER3ERG, 
knowingly and wilfully devised and intended to devise a scheme and 
artifice to defraud and to obtain money and property by r.orr' of 
false and fraudulent pretenses, representations and promises, from 
various companies ard banks issuing credit cards in violation of 

Title 18, United States Code, §1341. 

2. It was a part of said scheme and artifice to defraud 

and for the purpose of obtaining money and property by means of 
false and fraudulent pretenses, representations, and promises, that 
the defendant MICHOEL ZILBERBERG knowingly placed and caused to be 
placed in an authorized depository for mail matter, to be sent and 
delivered by the Fost Office Department oi United States Tostal 
Service, applications for credit cards without revealing his true 
name and falsely using the name Charles Ross as the purported 
applicant for the aforementioned credit cards. 

R. It was further a part, of the said scheme smd rrtifrrc 

to defraud that the defendant MICHOEL ZILBEPBEFG rented a Post 
Office Box under the name "Charles Ross" for the purpose of receiving 
and causing to be delivered by the Post Office Departm.nt or United 
States Fostal Service the aforementioned credit cardc for hxc own 
p rsonal use. 

4. In furtherance of the aforesaid scheme v.id crtil icr 
to t e fraud. the defendant MICHOEL 2] LBERBEt<G received said credit 


\ 







c A rds through tne United States Mails as hereinafter set forth on 
the lollowing approximate dates: 
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COUNT 

DATE 

CREDIT CARD 

D 

1 

April 1, 1971 

Trans World Airlines, Inc. 
Credit Card No. 

1511063792 


2 

Airil 12 , 1971 

Manufacturers Hanover 

Trust Company Master 

Charge Credit Card No. 
171306605204 

D 

3 

April 15, 1971 

Avis Credit Card No. 
74003183738 

D 

4 

April 20, 1971 

Sun Oil Corp. Credit 

Card No. 

74092987978 


5 

- August 2 , 1971 

Amer. Airlines Cnadtl* ^ - 
Card No. 

351152915 

D 

6 

August 2, 1971 

Getty Oil Co., Inc. 

Credit Card No. 

2740358482 

o 

7 

August 2, 1971 

Texaco Inc. Credit Card No. 

r* 

§ 

6 

: August 5 , 1971 

3363^20393 

BankAmericard- No. 

. 132689407 


9 

August 6 , 1971 

Mobile Oil Corp. Credit 

Card No. 

8836986334 

J.U 

August 20, 1971 

Gulf Oil Corp. Credit 

Card No. 

221228663-3 


11 

August 20, 1971 

Humble Oil & Refining 
Company Credit Card No. 
3216241053 


12 

September 23, 1971 

Standard Oil - Chevron 
Credit Card No. 

9Pfi3?nQnne; 

O 1 

J-3 

December 27, 1971 . 

f* 

Diners’ Club Credit Card 

No. 174303040 


COUNTS FOURTEEN - TWENTY-SIX 


1. The Grand Jury incorporates by reference and realleges 
the same herein all of the allegations contained in paragraphs one 
through three of the first thirteen counts of thi 3 indictment. 

2. On or about and between the* lot day of April 1971 and 
the 1st day of December 1971, as hereinabove set forth, in the 
Eastern District of New York, the defendant MICHOEL ZIIEEBBEPG, 
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£° r ^he purpose of conducting, promoting and carrying on by means 
of the Post Office Department or United States Postal Service the 
aforesaid scheme and device to defraud and for obtaining money and 
property by means of false and fraudulent pretenses, representations 
and promises, did use and assume a fictitious, false and assumed 
name, that is, the r.eme "Charles Ross" on the aoproximate dates 
set forth in Counts One through Thirteen. (Title 18, United States 
Code, Section 1342) 


A TRUE BILL 


FOREMAN 


UNITED STATES ATTORNEY 
EASTERN DISTRICT OF NEW YORK 
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EXCERPTS FROM TRIAL TRANSCRIPT (CHARGE TO JURY) , 

* ★ ★ 

Summation by Mr. Kimelman 
have to worry about is that this defendant believed 
tliat he was above the law. lie saw the onportunlty 
to engage in a scheme that you and I can't because 
that would be breaking the law. The evidence has 
been before you for the last three or four days. 

A3 I stated before, the exhibits are here 
before you, the handwriting analysis, the Al Cordon 
signatures, all of the allegations, all of the 
charges. I am sure if you examine each of them 
that there will be no doubt in your mind that this 
defendant is guilty. I think you. 

THE COURT: Members of the jury, we are now 
at the stage of trial where you are about to under¬ 
take your final function as jurors. 

Your duty is a serious and important one; in 
performing it, you actively 3hare with the Court the 
responsibility of administering justice according 
to law and the evidence in the case. 

Your oath as jurors obliges you to apoly 
this final charge in an attitude of complete fair 
ness and impartiality and was emphasized by me when 
you were selected as juors, without bia3 or pre¬ 
judice for or against the Government or against the 
defendant as parties to this controversy. 

A 

y 





8a 106 

This case ha3 been of relatively short dura¬ 
tion. The fact that that has been so in no wav 
reflects inportanco. Bvery case, whether it takes 
a day, a v/eek or a nonth, is important. A case is 
important to the Government since the enforcement of 
the laws is of prime importance to the community. 
Obviously, it is equally important to the defendant, 
who is charged with a serious crime and ha3 the rLght 
to receive a fair trial. 

The community has an interest in that, too, 
but let me add the fact that the Government is a 
party entitles it to no greater consideration than 
that accorded to any other party to a litigation. 

By the 3ane token, it is entitled to no le3S con¬ 
sideration. All parties. Government and individuals 
alike, stand as equals before the bar of justice. 

Your final role is to decide and pass upon 
the fact i3sue3 in the case. 

You are the 3ole and exclusive judges of the 
fact. You determine the weight of evidence. You 
appraise the credibility of the witnesses, you draw 
the reasonable inferences from the evidence. You 
resolve such conflicts a3 they nay be in evidence. 

I shall later refer to how you determine the 


credibility of witnesses. 







9a 


i 

1 i 

i 

2 

3 

4 

5 

6 

7 

8 
9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

) 23 

24 

25 



Charge of the Court 107 

:iy final function is to instruct you as to 
lav/, and it is your dutv to accent these instruc¬ 
tions as to the law and to annlv them to the ♦'acts 
as you nav find then. 

With respect to any fact natter, it is your 
recollection, and yours alone, that governs. 

As I told you, anything ahat counsel, either 
for the Oovomnont or the defense, nay have said 
v/ith respect to natters in evidence, whether during 
the trial, in a question, in argunents or in stinrn- 
tion, is not to be substituted for your erm recollec¬ 
tion of the evidence. 

So, too, anything the Court nav have said 
during the trial or navbe referred to during the 

" I 

course of these instructions as to nnv natter in 
evidence is not to be taken in lieu of your own re¬ 
collection. 

There are certain principles of law which 
apply in every cririnal case to which I made re¬ 
ference and emphasized at the tire of your selec¬ 
tion as jurors, I repeat then now. 

The indictnent is r.erely an accusation, a 
charge. It is no evidence of proof of a defen¬ 
dant's guilt. The defendant on trial has pleaded 
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not guilty, thus the Govemr.ent has the burden of 
proving the charges against the defendant beyond a 
reasonable doubt. He does not have to prove his 
innocence. On the contrary, he is presumed to be 
innocent of the accusations contained in the indict¬ 
ment. 

This presumption of innocence was in hi 3 
favor at the start of the trial, continued in hi 3 
favor throughout the entire trial; is in his favor 
even as I instruct you now and remains in his favor 
during the course of your deliberations in the jurv 
room. It is removed only if and when you arc 
satisfied that the government ha3 sustained its 
burden of proving the guilt of the defendant beyond 
a reasonable doubt. 

The question that naturally comes up is what 
is a reasonable doubt. The words almost define 
themselves; that there is a doubt founded on reason 
and arising out of the evidence in the case, or the 
lack of evidence. It is a doubt which a reasonable 
person has after carefully weighing all the evidence. 

Reasonable doubt is a doubt which appeals to 
vour reason, your judgment, your common sense and 
your experience. It is not caprice, a whim. 
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conjecture or suspicion. It is not an excuses ho 
avoid the performance of an unpleasant duty. It is 
not sympathy for a defendant. 

If, after a fair and impartial consideration 
of all the evidence, you candidlv and honestly say 
you are not satisfied of the rruilt of the defendant, 
that vou do not have an ariidinc conviction of his 
guilt in sun, if you have such a doubt as would 
cause you as prudent nersons to hesitate before 
acting in natters of irmortance to yourself, then 
you have a reasonable doubt and in that circumstance 
it is your duty to acquit. 

On the other hand, if, after such an impar¬ 
tial and fair consideration of all the evidence, you 
can candidly and honestly say you do have an abiding 
conviction of a defendant's guilt, such a conviction 
-a you would be willing to act anon in innortint and 
lay natters, personal affairs of your own life, then 
you have no reasonable doubt and, urdersuch circum¬ 
stances, it is veur duty to convict. 

One final word on this subject. A reasonable 
douhtdoes not nean a nositive certainty or beyond 
all Possible doubt; if that were the rule, few nor- 
sons however guilty would be convicted. It is 
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practically impossible for a person to be absolutely 
and completely convinced of any controverted fact 
which might by its nature be not acceptable of 
mathematical certainty. In consequence, the law in 
a criminal case is that it is sufficient if the 
guilt of a defendant is established beyond a reason¬ 
able dovtbt, not beyond all nossiblo doubt. 

Mow, let us tun to the laws referred to in 
the indictment. You will recall that the indictment 
charges the defendant with several violations of two 
federal criminal statutes. Section 1341 and 1342 
of Title 13, United States Code. These statutes 
were enacted by Congress to prevent the use of 
United States mail as a means of carrying out or even 
* attempting to carry out fraudulent schemes or con¬ 
duct fraudulent schemes. Thus, Section 1341 naJcr»s 
it a crime for anyone to mlace "in anv most office 
or authorized deposit for mail matter, any natter or 
thine whatever to be sent or delivered by the Post 
Office Service, take or receive therefrom anv natter 
or thing," where that i3 done for the purpose of 
executing any scheme or artifice to be fraud or for 
obtaining nonev or property by moans of false or 
fraudulent oretenses. 
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Section 1342 makes it a s^nar.ito criminal 
offense for a person to use or assume or request t.'u* 
address — and I quote, "Anv fictitious, false or 
assumed title, rtnna, or address or name other thin 
his ov/n proper name." T to take or receive r ron 
any post office or authorized depot or mail ratter; 
and I quote again, "anv letter, postal card, package 
or other rail natter addressed to any other ficti¬ 
tious, false or assured title, name or address, or 
name other than his o-/n proper name." 

Where this done for the purpose of conducting, 
promoting or carrying on by the use of the nails, 
any scheme or device referred to in Section 1341. 

That means, of course, any scheme or device to de¬ 
fraud someone or to obtain money or nronerty by mean3 
of false or fraudulent Pretenses. 

In nv discussion of these laws, you will note 
the three essential elements emerge. One, a scheme 
to defraudr two, an intentional use of the mails bv 
the schemer, or to have someone ol3e use the nails 
in connection v/ith that scheme; and, three, a 
specific intention on the part of the schemer to 

defraud, that is to do vrona. 

The statute refers to any scheme or artifice 
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to defraud or for obtaining nonay or oronerty bv 
r.oans of false or fraudulent pretenses, representa¬ 
tion or promises. 

What do these terms mean? The word scheme 
is to be given its ordinary meaning, that is, a nl in 
or design to be followed to accomplish some ob-j^ot 
or purpose. Here to defraud or to obtain none*' or 
nropertv by nean3 of false or fraudulent pretenses 
or representations. Since the word scheme con¬ 
notes a plan of a more comprehensive or oerhans 
extensive nature, tho statute also uses the term 
"artifice," so even a single instance of the use of 
the mails to swindle someone out of money or 
prooerty by subterftiqe, trickery or deceit would 
suffice to violate the law. 

The tern "defraud’ is also used in its ordinary 
sence, that is, deceit or trickery with intention to 
gain some dishonest advantage. The terms "fraudu¬ 
lent renresen tat ions or nronises" mean the marine of 
statements, whether oral or written, which are false 

in fact and known to be such. 

In this case, the indictment charges that the 
scheme or artifico to defraud and to obtain money 
and property by false or fraudulent nean3 consi>te 1 
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of a plan, device, by the defendant to submit ap¬ 
plications to various credit card companies or banks, 
using a false name and supplying other false repre¬ 
sentations concerning them for the purpose of ob¬ 
taining credit cards, all with the intention of later 
using such credit cards for goods and services for 
which he did not intend to pay. 

The Government alleges seven separate in¬ 
stances in which the defendant applied for and 
received credit cards in the period from April until 
December, 1971. Since each alleges use of the mails 
in connection with these instances constitutes a ■ 

separate and distinct violation of Section 1341. 

The indictment has set then forth in 3even separata 
counts numbered 2, 5, 8, 9, 10, 12 and 13. 

I am not going to spell them out for you, 
since all I am saying is that each of those counts 
represents a separata card issued on a separate date, 
which you recall the subject of testimony from 
various witnesses who appeared before you. Also 
since in each of the instances I have referred to 
and the counts numbered above, the defendant al¬ 
legedly used fictitious, false or assumed name of 

Charles Ross. 


<ee» ' 
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There are seven counts of the separate viola¬ 
tions of Section 1342, namely Count 15, 18, 21, 22, 

23, 25 and 26, Again 3inply a list of dates and the 
name U3ed in connection with each of the seven card3 
which were the subject of the testimony. I instruct 
you for the purpose of the statute, a credit card is 
proper within the neaning of the statute and is a 
means by which goods or services may be obtained on 
credit without further identification. 

Now, I have told you that the Government has 
the burden of proving the charges against the defen¬ 
dant beyond a reasonable doubt. What mu3t the 
Government prove in this case? 

In order to convict the defendant, the Govern¬ 
ment must establish beyond a reasonable doubt the 
following three essential elements. First, that this 
defendant devised a scheme or artifice to defraud by 
obtaining the issuance of credit cards by means of 
false or fraudulent representations as to hi3 true 
identity, residence and other information as to his 
financial worth, all with intent of using 3uch cards, 
when received, to obtain goods and services without 


payment therefor. 

Second, that he caused to be placed in an 





1 
2 

3 

4 

5 

6 

7 

8 
9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

3 23 

24 

25 


17a 

Charge of the Court ’' 115 

authorized depository for nail natter a letter, 
envelope, intended to be sent or delivered by the 
Post Office Service to the credit card issuer. 

Third, that the act of using the United Staten 
nails was done wilfully and with the specific intent 
to carry out some essential system in the execution 
of the said scheme or artifice to defraud or attempt 
to do so. 

Now, in this case, as you know from what I 
have said and indeed from what counsel pointed out 
on their summation, the most important question you 
will have to decide is what was the intent of the 
defendant if you should find that he did the various 
acts ascribed to him in the Government'3 evidence. 

A nan's intent is purely a matter of mind. 

No one has ever been able to photograph it. How 
then are you going to judge intent in this case? 
Medical science has not yet devised an instrument 
whereby we cam go back to the tine of the occurrence 
of events and determine what then wa3 a person’s 

i 

intent or knowledge. 

Nevertheless, it ha3 been said that a man s 
state of mind is as much a fact as the state of his 
digestion and you tell it n.. the same way by the 
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way ha acts. You will have to detomine whether 
this defendant knowingly and intentionally devised a 
plan to fraudulently obtain credit cards, and 
knowingly and intentionally used the mails to accom¬ 
plish that plan entirely from his acts, his conduct 
and surrounding circumstances and such inferences a3 
nay reasonably be drawn therefrom. 

There i3 very little direct evidence in this 
case. Direct evidence is where a witness testified 
to what he saw, heard and observed, and what he knows 
of his own knowledge; that which cones to him by 
virtue of his 3on3CS. The witness harry Ash, of 
the Pennsylvania Rank, identified the defendant as 
Charles Ross and the defendant, through counsel, con¬ 
ceded that he used that name. 

Handwriting sanples taken from the defendant 
wore conceded ly his. It wa3 further stipulated 
that the defendant’s brother-in-law, Martin Lauffor, 
rcsidino at 1627 45th Street, Brooklyn, New York, 
between April, 1971 and December, 1972. The Govern¬ 
ment, of necessity, urqos that it has met its burden 
of proof through circumstantial evidence. 

Circumstantial evidence is where facts are 
established from which, in terms of common experience. 





19a 



Charge of the Court *^ j 117 

one may logically infer other facts that are sought 
to be established. 

By way of example, we are all seated here in 
this windowle3S room. We nay like to know what the 
weather is outside. We can’t see what it is like 
but suddenly the door opens and in walks a nan and 
his clothing appears to be wet. Wow, you might 
immediately infer from that fact that it is raining 
outside at the present tine, but you can't be abso¬ 
lutely sure of that because there are other 
possibilities; he \/as sprinkled by a hose as he 
\*alked near the building or someone dumped some water 
out the window. If he walk3 into the room with a 
wet coat and a wet umbrella, then you may infer that 
it is indeed raining outside. 

Do you understand? All right. 

Now, a 3 I said, circumstantial evidence is 

where facts are established from which, in toms of 

* 

common experience, one may logically infer other 
facts that are sought to be established. Circum¬ 
stantial evidence, if believed, is of no less value 
than direct evidence, for in either case, you must 
be convinced beyond a reasonable doubt of the guilt 


25 


of the defendant. 
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i j I 

In this ca3e, the Government contends that 
through the testimony of the handwriting expert, 
Thomas Donnelly has offered circumstantial evidence 
that the defendant, nosing as Charles r>oss or M 
Gordon, offered the various credit cards, hearing 
the latter for signatures and ho issued it and used 
the cards to obtain qoods and services in substan¬ 
tial amount, most of which have never been paid for. 

The defendant, relying on his presumption of 
innocence, urges that the cross-examination of 
Government witnesses brought out the fact that 3ome 
payments were made on the credit cards in question, 
and that this negates the Government's contention 
that he applied for the credit cards with the in¬ 
tent to defraud the issuers and use the name to 
effectuate such a scheme. 

I have not adverted to all the evidence unon 
which the Government and the defendant rely to sup¬ 
port their respective positions. All evidence, 
whether or not I referred to it or counsel had men¬ 
tioned in their summation, is important and nust be 
considered by you. In my mentioning of the testi¬ 
mony, I have sought to state it accurately. how¬ 
ever, if perchance any reference to testimony I have 
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nade does not agree with your recollection, and 
I have stated this before, you are to disregard such 
references by ne, and I emphasize thin as stronely 
as word3 can convey meaning, always it is your re¬ 
collection and yours alone that governs, and you 
must unhesitatingly reject any statement as to a 
fact which I or counsel have made which does not 
accord with your own recollection. 

It nust be apparent to you that thu versions 
of the Government and defense are in sharp contro¬ 
versy on the key issues of the defendant^ intent 
and that key issues of fact are raised. You are 
called upon to decide fact issues here. How do you 
determine where the truth lies. 

Now, I think you understand right at the 
start of the trial T suggested that it would bo de¬ 
sirable and important for you not only to listen hut 
to look at the witnesses as they testify. Your 
determination of the issue of credibility verv 
largely mu3t depend upon the inpression that a wit¬ 
ness made upon you as to whether or not he was 
telling the truth, or givinq you an accurate version 
of what occurred. 

I often say to jurors, when you walk in the 
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<->oor of the courtroom and sit in the -jurv v ;OX , -,hll. 
v’-.e trial is going on and later when you are de¬ 
liberating in the -jury roor, you have vonr rr-rmn 
your rood judgment. and vo-.ir uvnon m«?> ♦/« 
vou. You decide whether nr not the witness 
straightforward and truthful, whether ho utf- -nt-.i 
ca concaal anything, whether he has a motive to 
t as *i try falnalv, whether th-re i; nnv re.tuen w ••/ i> • 


eight color his testimony. 


Ir other words, what you trv to do, to nv? 
the vernacular, nice a no men un just as vou would. 
i -) o, an I said before, in any innortant natter where 
you are undertaking to determine whether or not a 
oer-.on is truthful, candid and straightforward. 

In passing unon the credibility of a witness, 
you nav also take into consideration inconsistonci ; j 
cr contradiction as to natters in his own testirorv, 
or anv conflict with that of other witnesses. 7\ 


witness, however, nay he inaccurate, contradictor-/ 
or oven untruthful in some resmects, and vet In 


others be entirely credible. 

The ultimate question for you to r>nss unon : 
hid the witness toll the truth here before you as to 
anti.nl natters? 


T 
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The evidence has included the expert testi.ir.ony 
of the handwriting analyst — ordinnrilv opinions 
of a witness are not received in evidence. However, 
oninionn of expert witnesses are an exception to t h .- 
ntnsSo by training an 1 <)merience is 
nittod to qive vou his oninion in natters in which 
ho is versed and which is material to the case, ant 
he is permitted also to oive you the reasons c or and 
the basis of his oninion. 

/ou should wairrh and evaluate the tostim.onv 
of an e>:nert witness nrocisely a? you weigh the 
testimony of any non-export witness. Toko into 
account the probability and reasonableness o r th<» 
matters to which he has testified, the schooling ha 
has had: the learning and ntandino lie has in his 
calling, or the lack of it, and whether he has had 
that breadth of experience in the field which would 


lend weight to his opinion. 

You should ask yourself is this witness by the 
standards nualified by training and experience to 
render valid and reliable opinions on the topics on 
which he testified? His testimony should be civon 
the weight to which or in such analysis you conclude 


25 


it is entitled 
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If you conclude the witness is not suffioientlyj 
qualified or the basis of his opinion is inadequate, 
you nav reject his testimony. 

Che fact that some Government witnesses were 
Government employees does rot entitle their testi¬ 
mony to anv greater weight or consideration then th.it 
afforded to any other witness in the cine. You 
will evaluate their testinonv the 3ame way you do 
that of any other witness. 

If you find that an"'' witness wilfully testi¬ 
fied falsely as to any material fact, you have a 
right to rject the testimony of that witness in its 
entirety, or you nay accent that part or nortion 
which commends itself to your belief as credible. 

Defendant has not testified in this case. 

That is his absolute right, and no asoect nay be 
considered by won as any evidence against him, or as 
a basis for any presumption or inference unfaborable 
to him. You must not.^permit that fact to weigh in 
the slightest degree against him or enter into your 

deliberations or discussions. 

The guilt or innocence of the defendant on 
trial before you is for you and you alone to deter¬ 
mine on the evidence that is in the case. 
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during the course of the trial, the attorneys 
have objected to certain questions, noved to strike 
answers and taken under procedural decision before 
you; the3s are natters of technical nrocoduro that 
are nroner concern of the attorney and should not 
concern you. I instruct you, you arc not to draw 
any inferences from the fact that atto*novs have rude 
objections and notions before you during the trial 
and final argument, except "or such evidence as T 
have already specifically instructed you to dlorcgml 
during the course of the trial. 

You may consider all testimony and exhibits 
which have been received in evidence, including the 
stipulation of fact read to vou at the conclusion r >f 
the Covernrnent ' s case. 

The verdict on each count in the indictment 
must be unanimous. Your function is to welch the 
evidence in the case and to determine the guilt or 
innocence of the defendant solely uoon the basis o* 
such evidence, and those instructions. 

Under vour oath as jurors, you cannot allow a 


consideration of the sentence which nay be imposed 
upon a defendant, if convicted, to enter into your 
deliberations or to influence your verdict in any 





way 
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l 

Your duty is to decide the case solely and 
v/holly upon the evidence. In the event of a con¬ 
viction, the dutv of innosing sentence rc 3 t 3 solely 
unon the Court. 

Each juror in entitled to his or her own 
opinion but each should, however, exchange views 
with his fellow jurors; that is the very purpose of 
a jury deliberation, to discuss and consider the 
evidence, to listen to the arguments o c fellow 
jurors, to nrosont your individual view, to consult 
with one another and to reach an ngroonont based 
solely and wholly unon the evidence, if you can do 
so without violence to your own individual judgment. 

Each one nust decide the case for hinself or 
herself after consideration with his or her fellow 
jurors, but you should not hesitate to change an 
opinion /hich, after discussion with ,, our fellow 
jurors, annears erroneous. 

*• 

If, after considering all the evidence and 
the arguments of your fellow jurors, you entertain 
a conscientious view that differs fron others, vou 
not to yield your judgment simply because you are 
outnumbered or outweighed. Your final vote nust 
reflect your conscientious view as to how the issue 
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should be decided. 

'Jo:-/, since there are, as I said, these 
multiple counts in the indictnont, I have prepared a 
fom of verdict an a guide, listing the counts I read 
off to you by nunbor; that is, by credit card, date 
and name used and the date. This will bo handed to 
your foreman and on each one it nays guilty or not 
guilt';, as the case nay bey and when you have arriv»fl 
at a vote ore wav or the ot-'or as to one or no re of 
these, than your foreman ’.rill record it. 

If it is unanimous, the foreman will .<;ir :dv 
olaco an X in the annropriato column. 

Now, I come t o one final task I always am- 
mroach with reluctance. I understand our remaining 
alternate, Ur. ~o::, sat patiently during the trial, 
somewhat lencrthy trial. ’Tow the tier* has cone that 
T must separate won fron your brothers because vou 
have oarformed 'mur function bv being here just an 

T than!: you and you leave \'ith the .imrri i- 
tio.a of the Court and you nay do so now, i e you 
wish. 

Now, thosa of you who will decide the case 
will shortly retire to the jury room where the door 
will he guarded by one of our faithful marshals. 
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It is important that no one gets through that door. 

If during the course of your deliberation, 
it becomes necessary for you to communicate with the 
Court, you do so by note written by one of you or by 
your foreman, and I nust say that my custom, .Turor 
Ho. 1 is your foreman, and, of course, that note 
•will be transmitted to the Court and will speak with 
counsel out of your oresence. If it is a request 
for information or anything, we will advise you 
after we have had that consultation. 

How, when you retire to deliberate, the 
various exhibits will be gathered up and made avail¬ 
able to you in the jury room if it becomes nocessarv, 
and I underscore the word "necessary.” You nay re¬ 
quest to have portions of the testimony read to you, 
that would mean we would have to get the particular 
reporter back hero who took the transcription on 
the tape, and he'll have to read it back from that 
since there is no vritten transcrint in this cas^, 
but I do not wish you to be deterred by that. T 
simoly sav it will take tine to find the reporter 
and to find the particular portion that you may want 
read back, but if it is necessary, it will be done. 

Has Mr. .Cox left? 
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Swear the marshals. 

(At this point, two marshals were 3Worn by 
the Clerk of the Court.) 

(Whereupon, a sidebar conference was hold.) 

Tin c^UPT: I want to <jive you a chance to 
except to my charae. Is there anything that you 
want noted on the record in that respect? 

M?..' LAZARUS: Yes. T do, your Honor. 

First with respect to circumstantial evidence. 


The Court, chamed on circumstantial evidence. I 
would ask that vour Honor expand the charae that vou 
aave cn circumstantial evidence to the effect that 
circumstantial evidence must he sufficiently strong 
to exclude every reasonable theory of innocence; 
that is, the evidence must be inconsistent wita any 
reasonable hypothesis of innocence. 

If circumstantial evidence is susceptible 
of tv.'o constructions, one’’, of which appears fo *• 
reasonable and only one of which ooints to the ( t. ylt 
of the clef‘indent, it is the duty of the jury to 
adopt the interpolation that will admit the de¬ 
fendant's innocence and reject that which points to 


his auilt. 

TMH COURT: Mr. Himelman. 


MR. LARARTtR: 


r could rive vou the citation. 
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THE COURT: I will apply the rule of this 
Circuit and deny your request. 

MR. LA2AP.US: I have one further. I would 
ask that your Honor expand on his instruction on 
reasonable doubt, and that the jury bo instructed 
that a reasonable doubt exists whenever, after 
careful and inpartial consideration of all of the 
evidence in the case, the jurors do not feel a moral 
certainty that the defendant is guilty of the charge. 

TIT" 7, COURT: Annin X feel nyself bound by the 
rules of the Second Circuit, which docs not accent 
that qualification on reasonable doubt. 

MR. LAZARUS: All right, T respectfully 

except. 


MU I'I ? !KLMAI!t I may add as to the Government, 
perhaps the Court could charge in reference to 
Government’s Exhibit 25. 

rr:p . r ’i' R** • S > : % *> YOU ?C3ilY f 

my recollection powers. 

:cr:?.L*lYJ: 2 5 and 25-A, which was the 

jachot that was ontoro* <ia a tawlnons record with 
all the notations. I uould «•* «vit although the 
Court gave Unitir.a Instructions at the tine the 
evidence was aclnittod, certainly it would not rur: 

record exception to.the 


to reneat the business 
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hearsay rule. 

TIT?: COURT: I had said that they nay consider 
all the evidence nov; before thorn, and how it got 
there doesn't seem to natter much at this point. 

I believe it is ju3t going to complicate matters so 
I will deny that request for the time being. 

MR. LAZARUS: I had a few more brief ones. 

THE COURT: Go ahead. 

I 

MR. LAZARUS: I would a3k your Honor to ex¬ 
pand on the question of intent and instruct the jury 
that the mailings must have been for the specific 
purpose of executing a fraud. 

THE COURT: I thouoht I made that pretty clear. 
That's what I thought I said; that the act of using 
United States mail3 was done wilfully and with 
specific intent to carry out some essential — ex¬ 
cept in the execution of the said scheme or artifice 
to the fraud or attenpt to do so. 

MR. LAZARUS: I think some essential didn*t 
spell it out. Tnere is only one purpose in the 
mail letter, to obtain credit, and that the intent 
to defraud, the scheme existed at the time the 
application for credit was made. 

In other words, an attempt not to pay at 
the tine the credit was sought. 
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THE COURT: Thi.3 defendant devised a scheme 

or artifice to defraud. Thin was one of the things 

that must he nroved first by obtaining the use of 

the credit card by — et cetera, ot cetera ~ all 

with the intent o p usinq such cards when received 
* 

to obtain woods or services wihtout oaynent therefor. 
TIP. LAZARUS: All right, your Honor. 

THE COURT: I think that covers it. 

MR. LAZARUS: I request that it be given in 
this form, if I nay. 

THE COURT: I will deny that request an 
covered in substance, if not in fact. 

MR. LAZARUS: Respectfully except. 

THE ' COURT: How, I rruesn wo wait. 

(The court stood in recess.) 

(Court resumed at 5:45 n.m.) 

THE COURT: I have been handed a note that 
the jury has arrived at a verdict. 

THE CLERK: Jury's note marked Court Exhibit 

bo. 1. 

* • 

(Ho narked.) 

THE COURT: Bring in the jury. 

(The jurv entered the courtroom and are now 

seafce 1 in the jury box.) 

T T ’E COURT: Members of the jurv, I receive 1 

* * * 


j. 
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